INTRODUCTION
It is commonplace in modern copyright scholarship to decry the demise of the fair use doctrine.
1 As copyright continues its apparently unstoppable expansion in scope, duration, and strength, 2 fair use seems unable to rise to the challenge of preserving a vibrant space in which people are free to "tinker" with or recode copyrighted works. 3 is often impossible to know ex ante whether any particular use will qualify as fair. The result, as Larry Lessig has put it, is that fair use is reduced to nothing more than the right to hire a lawyer. 5 Individuals, non-profits, and small companies may not be able to afford that lawyer. 6 Even large studios and publishing houses that could afford to litigate fair use generally don't; they are generally willing to go to great lengths to find copyright owners and pay licensing fees, or require modification of the work, rather than test their rights in court. 7 But a significant substantive development in the last two decades has shrunk fair use as well: the willingness of the courts to find a use unfair, even though it did not cost the copyright owner a sale, because the copyright owner could have gotten a licensing payment from the accused infringer. 8 The result has been that even highly transformative uses that do not substitute for sales by the copyright owner are found unfair, and control over those uses defaults to the copyright owner. 9 The goal of this paper is not to challenge this restrictive view of fair use. Others have done that. 10 Rather, it is to suggest that in many circumstances fair use should separate the idea that the copyright owner should be compensated for a use from the idea that the copyright owner should be able to control that 5. LAWRENCE LESSIG, FREE CULTURE: HOW BIG MEDIA USES TECHNOLOGY AND THE LAW TO LOCK DOWN CULTURE AND CONTROL CREATIVITY 187 (2004) . To be fair, whenever a legal rule is sufficiently uncertain it is susceptible of the same characterization; copyright owners may justifiably claim that many of the rights they have in the statute are similarly impractical to enforce. See R. Polk Wagner, The Perfect Storm: Intellectual Property and Public Values, 74 FORDHAM L. REV. 423, 428 (2005) . This fact may create a substantial practical freedom within which people can make uses that would likely be fair, though the searchability of private work in the online era and the fact that commercial publishers will not take similar risks both limit the scope of that practical freedom. I am indebted to Paul Goldstein for this point.
6. The American Intellectual Property Law Association Report of the Economic Survey of its members reports mean litigation costs in copyright cases at roughly $700,000 per side in medium-sized cases ($1 million to $25 million at stake) and $1.6 million in high-stakes copyright cases (more than $25 million at stake). AIPLA, REPORT OF THE ECONOMIC SURVEY 24 (2005) .
7. For examples, see LESSIG, supra note 5, at 95-99, 187-88. In part this may be because they have no vested interest in strengthening fair use rights, which will be used against them at least as often as it benefits them. Or it may be because their errors-and-omissions insurers are risk-averse.
A striking counterexample is Houghton-Mifflin v. Sun Trust Bank, 268 F.3d 1257 (11th Cir. 2001), in which a publisher was willing to challenge the copyright owners of Margaret Mitchell's Gone With the Wind.
8. See, e.g., Am. Geophysical Union v. Texaco, Inc., 60 F.3d 913 (2d Cir. 1994). 9. It may also reinforce the procedural problems, since no lawyer can advise a client as to whether a use is fair without investigating whether a market for licensing uses of the client's ilk exists or could reasonably be expected to develop. use. The licensing-market cases provide a perfect vehicle for dividing those rights. If the only reason a use is considered unfair is because the copyright owner could have gotten paid to permit that use, that argument may-or may not-justify compensating the copyright owner for that "loss," but it does not justify giving the copyright owner control over the defendant's use.
Part II explains the development of the licensing-market rationale, critiques of that rationale, and its significance for the scope of the fair use doctrine. In Part III I take the licensing-market rationale as a given, and argue that even if copyright owners can defeat a fair use claim on this basis, they should not be entitled to an injunction. Rather, courts should use their discretion to deny injunctive relief when the copyright owner's only legitimate interest is in compensation rather than control. Finally, Part IV uses this argument to begin a discussion of what it means to deny injunctive relief in copyright. The subset of copyright remedies that are designed to deter infringement needs to be modified in circumstances in which a court finds that compensation but not control is the appropriate remedy. I consider some possible changes to the statute designed to achieve that sensible result.
II LICENSING MARKETS AND FAIR USE
Resolving claims of fair use has long required a case-specific, multifactor balancing test, and indeed that test is now enshrined in the Copyright Act.
11 Of the four factors-the purpose of the defendant's use, the nature of the copyrighted work, the amount taken, and the market effect on the copyright owner-the market-effect factor has generally been considered the most important.
12 This likely reflects a logical connection between copyright law and market injury. Since the purpose of copyright is to encourage new creation by ensuring that creators get paid, copyright law's logical concern should be primarily, if not exclusively, with infringing uses that deprive creators of revenue they could otherwise have expected to receive. On this view, fair use should encompass acts that are unlikely to result in market harm-private uses by consumers, uses (like criticism or parody) so transformative that they are unlikely to substitute for the copyrighted work, or other acts that do not interfere with the market for the copyrighted work. And indeed much of the economic literature on fair use has just such a focus, defining fair uses as ones that an objectively reasonable copyright owner would agree to and which do 11. 17 U.S.C. § 107 (2000 If the purpose of fair use is to align the copyright law with creative incentives by distinguishing between uses that interfere with those incentives and uses that do not, it would seem logical to expect that fair use, too, would have expanded in recent years as copyright encroached more and more on private or transformative uses that did not affect those incentives. But that is not what has happened. Instead, the role of fair use appears to be shrinking, not expanding, with the result that lots of uses that do not interfere with a copyright owner's traditional markets are still likely to be deemed acts of infringement.
The reason for this seemingly odd change in fair use doctrine is a new approach to the analysis of market effect. Beginning in the 1990s, 23 and most notably in American Geophysical Union v. Texaco, 24 courts began to count as market harm not just actual lost sales of the copyrighted work or plausible derivative works, but also the loss of money they supposed users would pay to license the right to use the copyrighted work. In Texaco, the plaintiffs were a consortium of academic journal publishers who sued Texaco because its scientists regularly made photocopies of journal articles for use in their research. Texaco had bought subscriptions to the journals, and indeed paid an institutional subscription fee that was considerably higher than the fee the plaintiffs charged an individual for the same copy. 25 Nonetheless, the plaintiffs argued that Texaco's use was unfair because the copies it made substituted for has held that a place is open to the public if it is for rent, even if it is occupied by only one person at a time. Columbia Pictures Indus. v. Aveco, Inc., 800 F.2d 59, 63 (3d Cir. 1986) ("The Copyright Act speaks of performances at a place open to the public. It does not require that the public place be actually crowded with people. A telephone booth, a taxi cab, and even a pay toilet are commonly regarded as 'open to the public,' even though they are usually occupied only by one party at a time. the copyrighted work; Texaco, they alleged, would have bought more copies of the same journals to route to its scientists if they could not make photocopies. This argument fits squarely within the traditional rationale for rejecting a fair use defense. But the plaintiffs couldn't prove it. 26 Instead, they prevailed on a theory that even though they couldn't show lost sales of the journal itself, they had lost potential licensing revenue, because Texaco might have been willing to pay a royalty for the right to make a copy. 27 Other cases have rejected fair use claims on a similar theory of lost licensing revenue.
28
The "lost licensing revenue" theory is ultimately circular. 29 Whether a use is fair depends on whether the copyright owner loses anything from the use, but under Texaco, whether the copyright owner loses anything from the use depends on whether the use is deemed fair; only if it is not a fair use would there be licensing revenue to lose. The result is to unmoor fair use from the traditional rationale of market loss and to potentially make any use for which the user could afford to pay into a use for which they must pay. To be sure, the Second Circuit and other courts have sought to avoid the circularity problem by limiting claims for lost licensing revenue to "traditional, reasonable, or likely to be developed" licensing markets, 30 but this effort is likely to be unavailing. Once courts announce that a copyright owner can stop uses of their work merely by offering to charge for those uses, it is reasonable to expect that copyright owners will strive to develop just such a licensing market. 31 And indeed they 26. 60 F.3d at 914 (majority); id. at 932 (dissent). 27. Id. at 30. Whether Texaco would in fact have been willing to make such a payment to the Copyright Clearance Center (CCC) is unclear. The CCC's fees are quite high, often $1.00 per page or above, and it may well have been cheaper to buy extra copies of the journals. The CCC also offers a blanket fee for access to all of its journals, though it uses econometric measures to calculate the fee so that it approximates the per-copy cost-that is, it is not a discount. STANLEY M. BESEN & SHEILA NATARAJ KIRBY, COMPENSATING CREATORS OF INTELLECTUAL PROPERTY: COLLECTIVES THAT COLLECT (1989). If Texaco was not willing to make that extra payment, it is not clear why it would have been willing to pay such a high license fee. This is particularly true because the likely alternative to photocopying in the Texaco case was probably for Texaco's scientists to take notes about the facts and unprotectable ideas in the articles that interested them rather than to buy a new copy of every journal they read. In any event, the court did not consider Texaco's willingness to pay in rendering its decision.
28 a claim of injury to a market for licensing caching of Internet works because "there is no evidence before the Court of any market for licensing search engines the right to allow access to Web pages through 'Cached' links").
The Second Circuit has recently imposed a potentially far more significant limitation on Texaco. In Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605, slip op. at 20-21 (2d Cir. May 9, 2006), the Second Circuit seemed to hold that Texaco did not apply to works that were sufficiently transformative. If that is true, and those uses are held fair notwithstanding the potential loss of licensing revenue, the problem addressed in this paper will be significantly abated.
31. The problem may be worse than that. As Jim Gibson observes, if potential copyright defendants are risk-averse, they may take licenses even when they would have had a good claim of fair use. And if they do so, the licensing-market theory will over time expand copyright to cover their conduct, even though they were unreasonable at the time in seeking a license rather than relying on fair have done so. Not only has the market for photocopy permissions skyrocketed, 32 but copyright owners are charging for rights to home viewing of television programs, 33 rap-music samples, 34 and even the right to parody their works. 35 One can similarly imagine a copyright owner making claims of lost revenue from being unable to license fan fiction, 36 satire, and even criticism. 37 Indeed, in one notable case they succeeded in stopping what would otherwise have been a fair use by creating a market for licensing after suing to stop the use. 38 The result has been to contract the doctrine of fair use to a few protected categories, with the baseline assumption being that any use requires permission and a licensing fee.
III SEPARATING COMPENSATION AND CONTROL IN LICENSING MARKETS
Fair use is an all-or-nothing doctrine: when it applies, the copyright owner gets neither an injunction nor damages; when it does not apply, they are entitled to both. 40 Rejecting a claim of fair use thus gives the copyright owner both the right to compensation for the defendant's use and the right to prevent or control the circumstances of that use. And courts have given teeth to that right, not only finding infringement and awarding damages but also granting injunctions against works that did not pay a licensing fee, even if the copyrighted work was only a small part of the enjoined work. 41 In fact, however, there are many circumstances in which the issues of copyright-owner compensation and control should logically be separated. 42 For example, consider the class of cases in which the defendant's use is transformative. In many of those cases-those that involve a market failure of some sort-even if the fair use claim is rejected, society will be best served by a rule that allows compensation for the copyright owner but denies them control over the defendant's work. Giving the copyright owner control puts the dissemination of the defendant's original expression at the mercy of the copyright owner, and copyright owners may be particularly bad stewards of other people's takes on their works. This may be true not only when that additional expression is unflattering 43 but also when it is simply undervalued 44 or when for a host of reasons the parties cannot come to terms. 45 This argument applies with particular force if the new transformative content is not separable from the copyrighted material, so that an injunction will necessarily ban the distribution not just of infringing material but also of original, noninfringing 40 connection between control and compensation, however, is neither inevitable nor necessary. It would be possible, for example, to structure an intellectual property system that offered a compensation mechanism without entitling the holder to control rights in their current form."). Arewa goes on to suggest giving the heirs of copyright owners compensation rights but only limited control rights, id. at 76, a laudable proposal but one outside the scope of this article. See also Tehranian, infra note 83, at 1241-42 (suggesting a liability rule for transformative uses with profit-sharing rather than damages calculation).
43. See Merges, supra note 13; Posner, supra note 13 (discussing the problems with a market for licensing parodies). Although it is true that some parodists do manage to obtain licenses for their works, see supra note 35 (discussing Weird Al Yankovic), it is not a good idea to give copyright owners such control. Many will not license the right to make fun of them, while others may license relatively tame parodies but not more biting ones.
44. For example, Roy Orbison's music company was unwilling to license the rights to remake "Pretty Woman" to 2 Live Crew at any price. See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994). The record is silent on why that is, but one plausible explanation is that it did not see the value in rap music.
45. content. 46 Even if one were to conclude that the copyright owner deserves compensation as a result of a defendant's derivative use, that doesn't mean the defendant's additional expression is not also valuable.
A second example involves those rare cases in which the perceived public benefit in disseminating a work is sufficient to overwhelm market factors. These are often cases in which the copyright owner's interest is in suppressing some fact of social significance. Alan Cranston translated and published the full text of Mein Kampf in the 1930s, when Hitler was selling an authorized translation that toned down his anti-Semitism.
Cranston 47 but not always. 48 Sometimes they permit copyright owners to retain control even over important historical documents.
49
When that happens, it is at most compensation, not control, that the copyright owner deserves.
Finally, compensation without control may be the appropriate remedy when the production of a particular type of work requires clearances of so many rights, or when rights owners are so hard to find, that doing so would be uneconomic. The law provides compulsory licenses in a number of situations like this, 50 Sometimes-though not often-our instincts run in the opposite direction.
55
Copyright owners occasionally make claims that invoke an interest in control but not compensation. The easiest such example is attribution as the author of a work. There is no express attribution right in the Copyright Act, except in the case of some works of visual art. 56 Further, it seems unlikely that trademark law can continue to play its traditional role in protecting an author's attribution interest. 57 But our instinctive reaction is that plagiarism is a problem whether or not the act of copying interferes with the market for the work. In this case, the copyright owner's valid claim may not be for compensation, but for a certain measure of control: the ability to insist that she be identified as the author of the work. 58 Even more clearly in the control category is an artist's right under VARA to protect the integrity of her work against mutilation. 59 If we truly think of these as moral rather than economic rights, the right remedy is not to compensate the copyright owner for their loss but to ensure that they retain some control over the use of their work.
60
Judge Kozinski has suggested that copyright should provide compensation but no control as a general rule, eliminating both the fair use doctrine and a copyright owner's ability to obtain injunctive relief.
61 I would not go that far. There are circumstances such as parody and criticism in which we should entirely excuse the user of a copyrighted work, because society benefits from the repurposing of works in these ways. 62 There are also circumstances (such as counterfeiting) in which ex post compensation may be insufficient to deter conduct that causes harm and has no redeeming social value. Injunctions may also sometimes be appropriate against transformative uses, though the case against injunctive relief is certainly stronger with such uses. There will be many circumstances in which even a derivative market should be supported by a property rule, because the derivative market competes directly with the original, so that compelling licensing would undermine the incentives associated with exclusivity. 63 Licensing-market cases are one circumstance in which it seems to make sense to provide compensation but no control. The strongest argument for property over liability rules is the difficulty courts can have in measuring and assessing damages. Property rules are desirable, on this view, because private parties are more likely than courts or regulators to get the price right. 64 But if the primary reason a copyright owner prevailed over a fair use defense is because it claimed lost revenue from an established licensing market, the nature of its injury seems easily measurable and compensable in damages. The injury is the licensing fee the defendant would have paid. To give copyright owners not only the right to get paid for past uses but the right to forbid future uses suggests that they should somehow be entitled to prevent a paying defendant from making a use that by hypothesis is illegal only if the defendant isn't paying. Copyright owners should not be able to use a licensing-market claim as a front for what is really an interest in forbidding the use and foregoing licensing revenue. 65 And since it is a simple exercise for a court to assess damages in such a case, a liability rule seems to be a logical alternative.
Applying the "compensation but no control" rule might make some sense in the Texaco class of cases, and indeed the Texaco court itself suggested that injunctive relief might not be appropriate in that case. 66 But those are not the important cases. It is in cases in which the defendant's use is transformative that separating compensation and control would have its most significant 65. Sometimes such claims are really efforts to obtain moral rights that the law does not grant copyright owners. Those moral rights may be good or bad, but the law should grant or not grant them on their merits, and not permit copyright owners to obtain moral rights through the back door by claiming harm to an illusory licensing market.
66. Am. Geophysical Union v. Texaco, Inc., 60 F.3d 913, 932 n.19 (2d Cir. 1994) (" [W] e note that the context of this dispute appears to make ill-advised an injunction . . . . If the dispute is not now settled, this appears to be an appropriate case for exploration of the possibility of a court-imposed compulsory license.").
benefits. In those cases, the defendant has contributed original creative expression. If the copyright owner is willing to license that expression, the Texaco rationale suggests that the defendant will have to pay. But if the copyright owner is not, in fact, willing to license-if, having been given control, the copyright holder will seek to stop the defendant's use altogether-the rationale for declaring the use unfair in the first place collapses. Had it been known all along that the copyright owner was not willing to accept licensing revenue, courts would have declared the use fair rather than enjoining it. A compensation-without-control rule will make sure that courts do not wrongly enjoin creative expression. 67 In transformative-use cases, in other words, it's not just that copyright owners will be fully compensated by a liability rule; a liability rule is superior to a property rule because it avoids the problem of suppressing uncopyrighted speech.
68
In short, even if one takes as given the idea that lost licensing revenue is a real rather than hypothetical harm to copyright owners, it is not clear that we should simply give the plaintiffs the full panoply of copyright remedies. Part IV considers how to implement this idea.
IV TOWARD A COMPENSATORY MODEL OF COPYRIGHT REMEDIES

A. Supracompensatory Remedies in Copyright Law
The idea of the last section is simple enough-if the only reason the copyright owner is entitled to relief against a transformative use is because of its claim that it would have licensed the defendant for a particular fee, the copyright owner's remedy ought to be limited to that fee. The copyright owner should not be entitled to stop the use; had it asserted in the liability phase that it wanted to prevent the use rather than license it, the court would have deemed the use fair and the copyright owner would have gotten nothing.
Implementing this idea turns out to be surprisingly difficult in the context of the current copyright statute. The copyright statute makes injunctive relief discretionary rather than mandatory, 69 and the Supreme Court has said on multiple occasions that injunctive relief may not be appropriate even after a finding of infringement.
70
But merely taking the Court up on its repeated suggestion won't necessarily permit the uses the courts refuse to enjoin. Copyright law has a number of other remedial doctrines designed in whole or in part to deter, rather than just to compensate for, infringement. Most notably, willful infringement is a crime either if it is done for purposes of financial gain or if it has any significant economic effect on the copyright owner.
71 A court's refusal to enjoin a use will be cold comfort to a defendant who goes to jail for making the transformative but ultimately unfair use. It may be unlikely that an arguably fair use will be prosecuted criminally, but an accused infringer will be forgiven for not wanting to rely on prosecutorial forbearance.
Even beyond criminal sanctions, the copyright owner has a panoply of remedies available that far exceed likely licensing revenue. Copyright owners are entitled to an award of damages that is the greater of their losses or the defendant's gains. 72 While the copyright owner's loss in a licensing-market case is presumably limited to the licensing revenue they would have been paid, the infringer's profits attributable to the infringement may well be greater. Alternatively, the copyright owner can choose at any time-even after a jury's calculation of damages 73 -to elect statutory damages that can range from $200 to $150,000 per work infringed, depending on the defendant's intent. 74 Copyright owners can also recover their attorneys' fees from the defendant in many cases, 75 though close fair use cases may not be strong candidates for fee shifting.
Particularly when the defendant's use combines pieces of many different copyrighted works, statutory damages can far exceed either the copyright owner's loss or the defendant's gain. As an extreme example, consider Google Book Search, which makes intermediate copies of perhaps 2 million out-of-print copyrighted works in order to enable Internet users to find those books by searching text and viewing 4-line excerpts of each book. Because the books are out of print, the publishers do not provide any similar service, and Google does not provide users with a copy of any significant portion of the book, there is a strong argument that the copyright owners have lost nothing at all from this use. Nonetheless, if Google loses the currently pending suits, 76 under the assumptions noted above it would potentially be liable for a minimum of $1.5 billion in statutory damages 77 and a maximum of $300 billion. Given that Google Book Search quite likely increases rather than decreases publisher revenues, and certainly does nothing close to billions of dollars' worth of damage to the copyright owners, the practical effect of such a potential damages award is to give control rather than merely compensation to the copyright owner in all but a few cases. Google may be willing to take the risk of bankruptcy to digitize books, but most companies will not be.
If copyright law is in fact to separate compensation from control in appropriate cases, it must do more than deny injunctive relief. We need a legal rule for these cases that actually provides copyright owners with compensation for their losses and nothing more. 78 Without such a rule, exercising discretion to deny injunctive relief ends up being ineffective, since massively overcompensatory damages remedies can have the same practical effect as an injunction.
B. Making Copyright Remedies Compensatory
There are several ways we might change the law to compensate copyright owners without overcompensating them.
Making Statutory Damages Discretionary
The simplest possibility is to make the statutory-damages alternative discretionary with the court. One way to do this is by amending section 504(c)(1) to eliminate the words "less than $750 or," so that copyright owners can elect statutory damages to be awarded by the jury "in a sum of not more than $30,000 as the court considers just." 77. This assumes that the books Google is copying contain copyright notices. Since such a notice was required before 1989 and since most copyright owners use it today, this seems a reasonable assumption. If the book contained no copyright notice and Google was unaware of the claim of copyright, its damages might be reduced to $200 per work, or a lower limit of $400 million.
78. Because such a rule would not create an exception to copyright, but the equivalent of a compulsory license, it should be fully compliant with the Agreement on Trade-Related Aspects of Intellectual Property (TRIPs) art. 13 treaty requirement limiting exceptions to copyright, at least as long as it satisfies the treaty standards for compulsory licenses.
79. This approach would also require deleting the second sentence of section 504(c)(2), which sets a lower floor for innocent infringement. statutory damages in circumstances in which those damages will be supracompensatory.
80
This approach could have collateral benefits in other areas, such as indirect liability.
81
But since the Supreme Court has held that statutory-damage awards must be set by juries in jury trials, 82 this discretion may not be exercised by the courts, and juries may be harder to persuade not to award damages when they have found liability. Judges too might decide not to exercise this discretion, 83 and at the least, potential defendants may reasonably fear that factfinders won't use the discretion to avoid supracompensatory damages. Finally, this approach does not address the other ways in which copyright damages might over-deter borderline conduct.
Remitting Statutory Damages in Licensing-Market Cases
A more promising approach would expressly limit damages in a specified class of cases to the copyright owner's losses from the infringement. Doing so solves the problems with the discretionary damages approach, but it requires us to define the class of cases for which copyright-owner damages would be so 80. Courts already have the discretion to tailor statutory damages within the range, and David Nimmer has argued that courts should anchor statutory damages to some estimate of actual harm to the copyright owner, much as liquidated damages provisions in contracts are permissible only if they are designed to compensate for injury rather than to punish. NIMMER, supra note 18, § 108. Statutory damages and other copyright-deterrence rules make little sense when applied to companies that are not themselves infringing copyright, but merely providing a product or service that others can misuse. This is particularly true in the digital environment, since because of an accident in the way statutory damages are calculated, anyone who is found liable for indirect infringement on the Internet faces liability of billions of dollars. If an innovator is at risk of losing her whole company (and her house and her children's education), even a very small chance of liability will be enough to deter valuable innovation. Contra Doug Lichtman, Holding Internet Service Providers Accountable, 14 SUP. CT. ECON. REV. 221 (2006) (suggesting that imposing liability on Internet service providers and other intermediaries will have beneficial effects). Although Lichtman would impose liability on Internet intermediaries to internalize the costs of the intermediary's action, under a statutory damages regime there is no way to limit such liability to the costs it imposes. Damages will radically exceed the harm an intermediary has caused in most cases.
Congress could relieve much of the pressure copyright law puts on innovation by limiting liability for indirect infringement to the actual damages caused by any such infringement. This would compensate copyright owners for their losses and force indirect infringers to bear the cost of any harm their conduct causes, but would not over-deter innovation. A discretionary rule for statutory damages would permit (but not require) judges to achieve the same result in any given case.
82 limited. The class might be defined as cases in which a defendant's use is unfair only because of the copyright owner's loss of potential licensing revenue. This approach would prejudge the correctness of the American Geophysical line of decisions, however, since a Congressional response to those decisions that does not reverse them will be held as a matter of statutory interpretation to have ratified them. 84 While I don't challenge those decisions in this paper, I confess that I find them troubling; I wouldn't want an effort to limit their effects to have the perverse consequence of enshrining them in the law. Particularly since the Second Circuit has recently imposed substantial limits on how far it will allow licensing markets to extend, 85 Congress should do nothing to codify a contrary rule.
A preferable rule would limit damages remedies in circumstances in which the defendant had an objectively reasonable fair use defense at the time it made the use. This is a somewhat fuzzier standard, but it should include cases in which the only reason the copyright owner prevailed on the fair use defense is because of a claimed loss of licensing revenue. 86 Texaco may or may not be such a case, but the transformative-use licensing-market cases will be. This may actually be a desirable limitation; the case for a liability rule is stronger when the defendant's use is transformative than when it is an exact copy. This standard may include some other failed fair use claims too, such as satires that end up taking too much of the copyrighted work for the use to be fair, but that are unlikely to do much harm to copyright-owner incentives. Unlike the discretionary approach described above, this approach would preclude the grant of statutory damages, so it wouldn't suffer from the risk that judges might choose to award supracompensatory remedies.
Interestingly, the Copyright Act already contains two very similar provisions. Section 504(c)(2) provides that "[t]he court shall remit statutory damages in any case where an infringer believed and had reasonable grounds for believing that his or her use of the copyrighted work was a fair use under section 107 . . ." 87 But this current provision goes on to limit its reach to nonprofit institutions and public broadcasters. It could easily be broadened to cover situations in which defendants had a plausible fair use claim by deleting the rest of section 504(c)(2) after the language just quoted. Doing so will presumably reach most cases in which the plaintiff prevailed only because of a lost-licensing-revenue claim, as those cases will tend to involve reasonable fair use defenses. But the overlap is not complete, and it may be that statutory damages would not be remitted in some licensing-market cases. Further, statutory damages are not the only way in which copyright remedies are overcompensatory, and section 504(c)(2) would do nothing about those other problems.
Statutory Exclusion
The most comprehensive solution to the problem would be to draft affirmative language separately defining damages remedies in licensing-market cases. Doing so would have some advantages over the other two approaches outlined above. First, it could be tailored to reach only the set of cases of concern here. Second, it would solve not just the problem of statutory damages but also the problem of awards of defendant's profits, which are also overcompensatory when there is an established licensing market.
Here too the existing copyright statute provides a model that could be expanded. Section 104A(d)(3)(A)(ii) 88 provides that if a copyright owner has restored copyright in a previously lapsed work, it does not thereby acquire the right to prevent those who made derivative works during the period when it was legal to do so from continuing to exploit those works. Rather, such party may continue to exploit that work for the duration of the restored copyright if the reliance party pays to the owner of the restored copyright reasonable compensation . . . . [T] he amount of such compensation shall be determined by an action in United States district court, and shall reflect any harm to the actual or potential market for or value of the restored work from the reliance party's continued exploitation of the work . . . .
89
Defining a class of derivative works for which there was a plausible claim of fair use, and subjecting them to the same reasonable compensation scheme, would go a long way toward changing the alignment of a remedies system that is heavily skewed towards deterrence (and therefore control) rather than compensation. 90 But this approach has disadvantages too. It would require us to 90. Section 104A is specifically authorized by article 18 of the Berne Convention. Expanding the exception would require some other justification to be consistent with our international treaty obligations. This does not seem to pose a problem, however. The exemption in question would simply define a universe of cases in which there is an established licensing market, and it would lock in the American Geophysical rule.
Alternatively, Congress is currently considering creating a rule restricting the remedies available to the owners of "orphan works"-works whose author cannot be identified after a reasonable search. The version of the bill pending at this writing provides that for such orphan works, "an award for monetary relief (including actual damages, statutory damages, costs, and attorney's fees) may not be made, other than an order requiring the infringer to pay reasonable compensation for the use of the infringed work."
91 If this legislation passes, Congress could simply piggyback licensing market cases on this "reasonable compensation" definition.
C. Extensions and Limitations of the Compensatory Remedies Approach
None of these approaches is perfect; each has its pros and cons. But any one of them would improve on the current system.
If this compensation experiment is successful, it could serve as a template for other issues as well. For example, Congress is currently considering limitations on copyright-owner rights for "orphan works"-works for which the copyright owner cannot easily be found. The orphan-works legislation under consideration requires some way for copyright owners to get reasonable compensation but no more. The approaches I described above could easily be adapted for orphan works as well, either by the courts (if we take the judicial discretion approach) or by Congress, which could include orphan works in the definition of cases to which the limited remedies would apply.
One possible objection to my approach contends that if copyright owners will get no more than their licensing fees in licensing-market fair use cases, defendants will have an incentive to infringe with impunity, secure in the knowledge that they will have to pay no more than they would have paid in the licensing market without litigation. There is something to this objection, but fears of rampant infringement in licensing-market cases are overblown. Bear in mind that under the discretionary and remittitur approaches, the limitation on damages and injunctive relief applies only to defendants who had an objectively reasonable good-faith defense. There is no guarantee that any defendant's defense will ultimately be deemed objectively reasonable, so there is at least some risk of injunctions or supracompensatory damages in many cases. If a fair use defense does seem ex ante to be objectively reasonable, the lack of deterrence may be a feature rather than a bug: we may want people to test the fair use line by making borderline uses. 92 Further, litigation is far from costless for defendants. Defendants pay attorneys fees just as plaintiffs do and face the same disruption of their lives attending any court litigation. While my proposal will reduce copyright-owner damages in a narrow class of cases, it does so by bringing those damages into line with the copyright owner's sole injury under its own theory of the case. That doesn't seem unreasonable.
V CONCLUSION
Copyright owners have persuaded the courts that they should win cases in which a defendant's use does not injure their market directly, but in which they could and would have charged a fee to grant permission for the use. Even assuming courts are right to have accepted this argument, it is unreasonable to then give the copyright owner not just the fee it would have charged but the power to prevent the use altogether or to collect damages far in excess of that fee. And when the defendant has produced a transformative work, giving the copyright owner that power risks suppressing creativity. Licensing-market cases are excellent choices for separating compensation and control, giving copyright owners the right to get paid without giving them control over transformative uses. Doing so is harder than simply denying injunctive relief, however. It requires a rethinking of the definition of damages in copyright law with the aim of remedying injury rather than always seeking to deter infringement. 
